




















































































































































































































































































































































































































































f,A'l'.t::RAT, AND I RRIGATED l'IEI,D 

. ._ 



S'l'A'l'l•J ROAHD OF IHHH:A'J'IO:\'. 

HEPOH'l' OF H. 0. ~:\Il'l'II, U~DI~lt SECI{ETAI{Y, 
\VATJ<JB DIVISION NO.1. 

'l'o Mr. Adna DouNOII" State Nnyinccr aud Scr-rctary of !lie 
State JJoanl of Irri!;alirm: 

I submit het·ewith my official report for the biennium end· 
ing ~on•m hPr :w, HJ02. 

During the year 1!!01 I inspeeted and reported to your 
office 13± ditehc~, and made and reported 77 gagings of 
st n·ams, of whit-It 1G were of the Platte river at various 
points, including Lexington, North Platte, LewellPn, Bridge· 
port, anrl l\fitehell. 

In 1902 I inspettPd and reported on 192 rli tdws, and titarle 
112 gagings of streams, of which 211 were of the Platte river, 
making a total for the two year~> of: 

Ditclws inspected .......................... 326 
~trcam gagings ............................ 189 

At the beginning· of my term of offiee there was hut one 
mHlPr aRsistant senetar.r in my division, l\Tr. Hobert H. \Vii
lis, whose district comprised the North Platte river and its 
tl'ilmtarics in S<~otts Bluff a111l Che_yPnnc countit'l', and who 
hm; continued to pcrfmm the duties of that offite through 
this biennium. 

In.1!J01 Mr. Fremont G. Durand was appointed as umkr 
as;.;istant secretary for water district No. 1, water division 
No. 1-A, which comprises the North Platte river and its 
tributaries in Deuel and t.hc two western tiers of townships 
in Keith county. Orer water district No. 1, water division 
No. 1-B, ::Ur. Henry II. Prouty was appointed as under as
sistant secretary in 1902. 

As my division co1·ers a large tcnitory and about two
thirds of the mileage of ditches and irrigated tenitory of 
the state, the maintenanee of these dh;tridH .-eemed nel·essary 
for the prompt attention to complaints and the needs of 
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irrigators, and the work aecompliHheu by these under as
sistants has been very satisfactory. 

Dul"ing the months of .Tnly and August, l!JOI, there was a 
shortage of water in nearly all the HlrPams that are depended 
upon for irrigation, espeeially the Frenelnnan and Platte ril·· 
ers and Blue crt•ck, whit-h cauHP!l controvPrH_r hehvt•eu tlu; 
various llitdt owners. I had but little difti!'ulty, however, in 
making a uidsion of tl1e water in these t"<lHPH that was ap
parently satisfadory to all partiPR, IYlwre a tlivh;iou was pos
~ible, and where it was impos,.,ihle by J•eaHou of insufficiency 
of water to divide, gan~ the water to the prior appropriator, 
to which the s11hsequent appropriator has generally ac
quiesced, after the rules and t hP Ia w has been explained to 
him. 

It has hePn my policy not to deprive a snhRequent appro
priator of water where 1 was condnted that the most of 
the water so taken would be lost or ah,;orbed before reach
ing the prior appropriatm·. I tlo not know of any law for 
this, but believe that it has been the custom of former ad
ministration,;, and in my opiuion conserves the greatPHt and 
most lH'l"f(•d use of the water. 

Owing· to the abnormal rainfall of the season of 1902 there 
w<>re but few complaints of Rhortage of wate1·, and those 
wpre on the North Platte ril'er in Lincoln county and the 
Lodge Pole in Kimball eount_v. On the lattPr I opened up 
two dams and elm<ed three lwadgates in ,July, keeping them 
elosed about thirty days for the benefit of a prior appropri
ator. The trouble in Lincoln county occurred late in the 
Reason, anu ou two oceasimts I clm;ed one ditdt and within 
twenty-four hours there was water for both of them. On a 
third complaint I found there was no watt'r for eithN' party. 

N otwithstanlling· the abundant mid frequent rains of the 
past season, irrigation has bePn generally practieed over my 
division, and has Jn·oved a success, as is shown by the uni
versally and materially int:reaHPd yield of fields irrigated 
over those depending on rainfall alone. A season like the 

• 
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last occurring five years ago would have caused a set-back to 
irrigation in the sub-humid region by producing apathy in 
the minds of the public on the matter, hut there is no apathy 
notieeahle now. 'l'hc results and possihiliti<>s are better 
known and publie interest is aroused, and a season or two 
of moh;ture can not dispel entirely the memory of many sea
sons of failnr<>, partial and eomplete, for the Jack of the 
water that ran to waste before their doors. 

Land vnlues hnve heen slow to respo!Hl to the expectatiofls 
of the advocates of irrigation, hut !luring the last two years 
the increase in demand in values of inigat<>d and irrigable 
land has been very mark<>d, in many im;t:mc<>s reaching 50 
and 100 per cent, mul lands havP shown an inerease of 
production that fully justifies the a1h·a1H:e. 

HespPdfnlly snlnnitted, 
H. 0. R~rrTn, 

Under Scct·ctary lVatcr Dirision No. l, &late Board of 
J rri ga ti rm. 

Lexington, Nebraska, December 1, 1902. 
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IUWOH'L' Ol•' H. II. WII .. LIS, UNIH~R AS~IS'l'AN'l', 
WA'l'EH VIS'l'HIC'l' NO. 2, WA'l'Elt 

DIVISION NO, 1-A. 

'l'o H. 0. &mith, Uuder &cr:rctnr!J uf &late Board of lrriga
tim~, Division ))/ o. 1: 

Sm-By requc:-;t alHl in aecunlanee with an cstal!lished 
custom, I have the plu•J>~m·e to submit to you and our honor
able superiors, in as hricf 11tanuer as po:-;:-;il!le, the experi
ences met with in my attempt to perform the dutil'R of under 
assistant during· the past two years, and incidrntally a few 
g:ener·al re111arks on the numagPnwnt aJHl HUCCPHS of iniga
tion canals and the crops gTown under them, which may he 
of interest to many who will read the Statt~ Enginepr's re
port, for such information as will acquaint tlwm with the 
ways ami methorls of irrigation in the Xorth Platte yalJey. 

1\Iy distriet now indudes part of the Nmth Platte river in 
Scotts Bluff and Cheyenne countiP:<, all of Pumpkinseed 
creek and its tributaries, Lawrence Fork, and Greenwood 
creeks being the principal tributariPs, representing 405 miles 
of completed canals and 196,000 acrps of land susceptible 
to irrigation. 'l'hc discharge of the PumpkinReed creek 
ranges from 0.5 cu. ft. to 20 cu. ft. per second, the latter dis
charge !wing near the mouth. Greenwood discharges from 
5 to 8 cu. ft. per second, and Lawrence Fork averages about 
7 cu. ft. per second. 

No complaints were made on Greenwood creek. 
A great many complaints received from Lawrence Fork 

creek, only three or four from Pumpkinseed creek, and two 
from North Platte river. One irrigator on the Lawrenee 
Fork creek did conclude at the beginning of the season of 
1 HOl that the present irrigation laws did not apply to that 
rreek; accordingly he diverted water at several places along 
the creek hy building ditches and dams, and appl_ying the 
water to his land to the detriment of irrigators with prior 

• 
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rights. On eomplaints of the latter I attempted to divide 
tile waters of the ,.;trPam according to sec. 31\ of the Ne
braska Irrigation Laws, and waR forcibly ]ll"l'l-ented hy the 
parties who were unhtwf'ully taking thP \Ylttci·, hnt not hav
ing any wit1wsscs, I could not tile complaint. Later I went 
over the stream shutting down gates, opening chum; belong
ing to the violatorK, placing notict's at c>ach point of diver
sion, warning them not to iuterfert> with the works without 
my permission. However, I had not left the stream twenty
four hours Jwfore the violators had destroyed the notice~, 
opened the gates, replaced dams, and continued to usc the 
water. Having S<'YPral witnesses, I filed a <·omplaint before 
the county judge against one of the violaim~, who was ar
l'c>ste<l, pleadc>d guilty, and was finc><l one <Iollar and em;tR on 
promising the jwlge that such wol'k would not be repeated. 

·within t weuty-four hours the notices were <lestroyed and 
the water again <livPt'tc>d unlawfully. For this offense, un
der the a<lvisPmPut of the eonnty attorney, the ,.;ame party 
was again arrested under sec. 50 of the Nebraska Irrigation 
Laws, making me complaining witnesR. 'l'hc trial was be
fore the district judge at Sidney, November 18, 1902. 'l'he 
case was dismisse<l on the grounds that the section under 
which the action was brought did not provide a penalty for 
stealing water from a mtlural stream. It is hoped that an 
aetion Jn·ought under sec. 35 will again result in a convic
tion. 

As to the results attained by the application of water to 
the land in my district, I must say they have been very flat
tering. Alfalfa and wild hay are the leading crops in the 
North Platte valley. 

Under the Mitchell Canal, which is operated by the <lis
trict system, alfalfa is the chief crop, although small grainR 
are grown snccessfull:v and in large areas under this canal, 
and the yield of grain is of the highest quality. 'l'he farm:' 
under thiR canal are in appearance odmilar to farms in Iowa, 
IllinoiR, and other mi<ldle states, well fenced and improved, 
with elegantly constructed buildings. 
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Canals on thP uorth side in the Yidnity of Scotts Bluff 
and ~ritehell a1·e al,;o ~npplying water to farms that will 
,:oon he in the highe>;t. stale of cnltinttion, protluciug thou
sanrls of tons of alfalfa hay awl hnslu~l~-; of grain of superior 
quality. Farms under e:mals in the deinit.r of Bayar<l and 
Minatare, 011 both sirlPs of the rin•r, are in a later state of 
<·Hltinttion, aud at present, irTigatt•d wild hay iR the pre
dominatiug nop, which com:i;;;t~ priJl(·ipally of wl1eat gra~:>~:>. 

Farms nHdeJ· canals in the ,·kinity of BJ·idg<'port are in a 
still Iuter state of cultivation for f:ll'llt <·J·ovs, but the land 
ltere is fast eomi11g under tltt• tilletl claNs. 

An ex]wrim<•Ht was mark tlnri11g the ~t·ason of 1902 in 
mising sugar heet>:, which !taR pmn•tl n•ry suceessful. 
.\hont fifty an<'s wt•t·e planted aJI(l hant•>:tt•d, tlu• test being 
from 13 to 1G.7 per Cellt >:ugar. The soil and dimate are 
highly adapted to sugar lwd rai><ing. 

'l'lw co1Hlitio11 of the canals in g<'lH'J'ai at this time is bet
tt•r than <·,·pr hf'fore. Thi• il'l'igators are rt•ali.,ing the neces
Hily of hn\'ing t•anals large t•Bough, aJHl dcaned from silt 
:md rank growth of watPt' \H'CtlR, :tJI(l the impm·tance of 
lmving- the canals demu•tl a!Hl put in shape in the fall in
stead of doing the work in the r>Jn·ing, thm; giving all their 
time in the spring to pr<'pnring the soil for early planting. 
The ambition of the irrigator to get water over his land and 
pntti11g in a large :HTeagt~ of crops haR can~ed them to over
look the danger he h; threatened with in ruining his farm by 
too much water standing, which can be seen in many places 
along the North Platte river. 

The necessity of constructing drainage ditchl's to earry off 
th<~ water is a~ important as the laterals to In·ing the \\·ntPr 
to the land, aJHl ~;ltoultl be ill opL·ration as ~oon as the lat
n-als are built to water the land, therehy improving the laud 
instead of in,iming it, by carrying ofi the alkali that will 
accumulate if no drainag·e had hePn provided. 

'rhe system>~ of' eanal operation art• four in number, vi:r.., 
district system, mutual <·m·poration systl'm, corvoration sys
tem, and private ownerl'hip. 

I 
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The first two mentioned have thus far proved to be far 
the most successful, and give the most satisfaction to all 
concerned. 'l'hc cost under these system:; l'llllge ft·om 50 
cents to 75 cents per acre. 

Under the district system, the canal works hdong; to the 
irrigated land under that system and receiving water 
through its canaL 'fhe cost of construction of canals nmkr 
the district systems varies according to the stability of the 
soil, flumes, and gates, and the neatness in the finil'h of the 
completed works, which has been from five dollar>: to thir
teen dollars per acre. 

The mutual system differs but little from the distrid 
system. 

The corporation canal system sells water from ten dollars 
to fifteen dollars per acre, and assessments run from fifty 
cents to one dollar per acre. Under this system all of the 
land does not take water, because not costing anything when 
not using water. 'l'herefore, it lays too long without being 
improved, and losing its portion of the franchise for water. 

The advent of the Burlington railroad in the North Platte 
valley has been the means of injceting; new energy into the 
old, aml bringing in new settlers, whidt creates a Hct>ne of 
activity in the valley that never was here before. 'l'hc irri
gators who, before the coming of the railroad, raised only 
what they needed for their families, and hay for their cattle, 
now are pushing with new ambition striving to prodtwe 
more; to get hiR land in proper shape to irrigate; to do his 
part toward completing the canal throug-h which he ge(H 
his water; planting trees, and in a general way improving; 
their property. As the railroad can carry to a market all 
he can raise, his land has increased in value from five and 
ten dollars per acre to twenty-five and forty dollars per 
acre; his alfalfa fields producing (in three cutting:; a sea
son) five to seven tons of hay per acre; corn, from thirty
five to sixty bu~hels per acre; wheat, from twenty-five to 
forty bushels per acre; oats, forty w ninety bm:hels per 

14 
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acre; alfalfa Heed, six to fiftl't'll lm~hd:; pet• acre; potatoes, 
from one hundred to four hnn1h'Pil lmslwls p<'r an<'; wheat 
hay, from 1} to 3 tons per aer<>, ami many other products 
that sunshinP and jndi1·ial :lppliration of wah•r will raise. 

A few word,.; rPgarding the di,.:ch:ug<' of thP Xorth l'latte 
river would not be out of place lu·rP, :ilthough it i>~ prohahle 
that the state engiHel'r will iHclndl' in Ids I'Pport tahlPH Hhow
ing the discharge. Tltis l'i n•r has its maxi mum d isehargt? 
at the time it i~-; most nPP<lPd, ,JmH•, .July, alHl Augm;t. In 
,J unc the disdnn~-~;e is m; high as 20,000 cu Ilk feet ]WI' >~PcmHl, 

falling gradually to 500 cuhie feet in the middle of H!'ptem
ber, after which it raisPs to 1,200 m- more 1·uhk feet ]H'r sec
ond hy the firRt of Octolwr, at which stage it is practieally 
stationary until .\.pril, when the riwr 1li!'wharge rai,;p;.; to 
the maximum for the season in the lattPr pm·t. of ~lay or 
first of June. 

A greater aneag<' ean be ~mpplied with wat.N hy the ;.;tpr
agc of water which got's to waste 1llll'i11g the month,.: of maxi
mum dischm·gp and winter mo11ths. 

The rainfall ntrit•s from tweln~ ineheH to Pightcen indtl'K 
per annum, and :,;neh rainfalls are local. 

Hespedfnlly r-;uhmitted, 
l:OB'l'. 11. WILLIS, 

l'udcr Assi~t((Jtl Su;rclary, \l'ata Dicisirm. So. 1, District 
No.2. 

• 
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Pho to by R . II. Willis 

L. B. CAREY's DAM AND IRRIGATION CANAI,, PU:'v!PKINSEED CREEK 
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'I' HE NATIONAL IRRIGATION BILL. 

'l'he hill l'L'tently passed by Congre,;s setting aside the 
lllOIH',Y Lleri n•(l from the sale of pu!Jlic lands in :;;e,·eral states 
as a redamation fuml to lw used in the com;trudion of· stor
age re~(~r·1·oirs mHl oUH'I' irrigation works will open a new 
era in irri;.!a(ioll (]pn~lopnH•nt. 'l'he report of thP Industrial 
CoHunis~ioll on ll'l'iga 1 ion recently puhlh;hed contains the 
following: "1 t il'l cvidPnt that as the population of the 
county increases thL·r·e \Yill he a steadily growing pressure 
for land, e~peeially in times of depression, whPn men seck 
work in vain. At such times in the past, the vacant public 
laHds have affor(lPd a great outlet for the active, progressive 
dement in our population. Although one-third of the whole 
UnitPLl ~:Hates, exdmdn~ of Alaska and outlying possps~ions, 
eonsi~h; of vacant. public !ann, much of whid1 is quite fl'rtile, 
yet there are few Joe a 1 i 1 iPs where homes can now he made by 
even the most sturdy pioneer. 'l'his is not heeanse the soil 
is rough or infertile, hut is due to the latk of the one essen
tial element-water. 'l'here is watPr to !Je had, hut the eas
ily available sonrees have already IH'l'n emplo;yed in the re
clamation of small portions of goVL'l'llliiPilt land." In our 
own state the amount of wat1~r whieh annually runR to waste 
is enormous, and there is plenty of fertile lmHl which only 
lacks the application of this wate1· to make it remarkably 
productive. A diagram published herewith shows the dis
charge of the North Platte and Lonp rin•rs aR compared 
with the Arkansas and Oaelu~ La l'oudre l'ivPrs in Colorado. 
'!'his rliagram illuRirates the necessity of storage in order to 
utilize the water, partienlm·ly in streams of thP nature of 
the North Platte river, which carry the grPatPKt volume dur
ing a few months in the early part of the irrigation season. 

We have received many inquiries in r<"g:ml to the :National 
Irrigation Bill, and it was thought best to vuhlish a eopy of 
it in the report, in order to give those interested an oppor-
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tunity to become familiar with itl'i prori~iou~. The work 
under this act will be mHkr the diJ·ed ;;uperrb;ion of the 
hydrographic dirhdou of the U. S. <leologieal Surrey which 
is in charge of F. H. Newell, Chid EngiHPer. The long ex· 
perience of this department in ini!-(ation mat!Prs and the 
fact that it hm; been c~nTrin!! on the work of iure~ti• .. atiiw 

O• L' ~ ~ 

1he nature and flow of the principal "treams in the ari(l re
gion for a uumbPr of years will he a guarantee that tlw 
money whidt is available in 1hi~ fnwl will he PX(ll'lllleu in a 
eareful anu economical manner a11d the greatest amount of 
benefits po:;sible will be obtained. 

[PuBLIC -No. Hil.] 

An Act appropriating the rec~ipts from the "ale and disposal of public lanrls 
in certain states and territories to the construction of irrigation works 
for the reclamation of arid lands. 

Be it cnu.cted I!!J tl1e Senate and House of Rrprcscntati~;cs 
of the United States u/ ,l11wrica in Uul!f!!Tss as8emblcd, That 
all moue_ys received from the sale and di~pm;al of public 
lauds in Arizonn, California, Colm-ado, I(laho, Kansas, ~Ion· 
tana, Nebraska, Nevada, New .i\lexico, North Dakota, Okla· 
homa, Orpgon, South Dakota, Utah, "'as hi ng-ton, anu 'V yom
iug, beginning with the fiscal year PJHling- .lune 30th, 1901, 
ineluuing the surplus of feps aml eommiHHion>4 in exce;;s of 
allowances io registers and receiver~, an(l exc<>pting the five 
per eentum of the proceeds of the sales of public lauds in 
the above states set aside by law for edncationnl and oth<>r 
purposes, shall he, and the same arc hereby resrrvcd, spt 
aside, and appropriateu as a special fuuu in the 'l'rensnry 
to he known aR the "reclamation fund,'' to he used in the ex· 
amination and survey for and the construction and main· 
teuance of irrigation works for the Rtorage, diversion, anu 
development of waters for the t·edamation of arid and semi· 
arid lands in the ~mid states and tenitories, and for thP pay
ment of all other expenditures proviued for in this act; 

, . 
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Prodtlcd, 'rhat in ca;.;e the receipts from the sale and di;.;
posal of public lands other than those realized from the sak 
and disposal of land;.; referred to in this section arc insuf· 
ficient to mPet tlw requirements for the support of agricul· 
tural colleges in the several states and territories, under tht• 
Act of August 80, 1890, entitled "An Ad to apply a portion 
of thP pr·ocee(lR of the public lands to the more complete en· 
dowment and support of the colleges for the benefit of agri· 
culture and the mechanic arts, established under the pro vi· 
sions of an Act of Congress approved July 2, 18li2," tlw 
deficiency, if an,v, in the sum necessary for the support of 
the said colleges :<hall be ]n'ovided for from any moneys in 
the Treasury not otherwise apptoprintcd. 

SEc. 2. That th(• Secretary of the Interior is hereby au· 
thorized and dil-e<"led to make examinations and ,.;m·vey,.; for, 
and to locate and conRtruct, as herein provitled, ini~ation 
workR for the stm·age, diversion, and dPvelopment of waters, 
including artesian wells, and to report to Cong-reNs at the 
heginnin~ of eal"h regular sesi"iion as to the J'('imlt,; of ,;ueh 
examinations and surn',V~', ~iring· PstimateR of coRt of all 
contemplated wm·ks, the quantity and loeation of the land;; 
whi1"11 can be inig-ate(l therefrom, and all fad,; relative to 
the practicability of each irrigation p1·oje!'t; also the co~;t of 
works in prm·eR:< of eonstruet ion aR WPll as of tho~e which 
have been completed. 

SicC. 3. 'l'hat the Secretary of the Interior shall, before 
~iving the pu illie notice providPd for in ~ee. 4 of this Act, 
withdraw from public entry the lands required for any irri
~ation works contemvlated under the provi~iom; of thiR Act, 
aJHl shall restore to public entry any of the land"' 1-'0 with· 
r1rawn when, in his jn(lgment, such lands are not rPquired 
for the lml']JOt't'R of this Act; and tlH~ F\('"CrPtary of the In· 
tPrior iR hereby anthorir.etl, at or immediately prior to the 
t imP of lw~inning- t h(• R\ll"\'P,n; for any contemplated irriga
tion \\'Ol'k~', to with(lraw from Pntry, exee]Jt un(lPr the home
stead law~;, any pnblic lands believed to he su~•·Pptible of 
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inig-ation from said work:-;; !'nn:idcd, That all lands <'Iilered 
awl entries made uwler tlu~ hoJtH•stend lam; within aJ·pas so 
witlulrawn during Rnclt "-i11Hli·awal shall lw snhjPd to all 
tlte )li'O\'isions, limitatio!l;;, <·hargPs, tPl'lll:s, and conditions 
of t)Ji;; .\d; that said NHr\·ey:s shall Iw prosecuted diligently 
to compl!'t ion, aJI(l upon tlw cmnplet ion tltereof, mul of the 
11ecessm·y maps, plam;, all(] est.int<li<·s of co;;t, the HP<'J'dar,v 
of t!H' IntPrior shall detei·mine whet Ju•r m· not said project 
is praetirahle nwl adl'isahh•, nml if ddPrtnined to he im
prneticahle or nna<hisaldP he shall tlu•J'Pllpon restor<'. Rai<l 
lands to entry; that puhlie lands wlth:h it is proposed to irri
gate by nwans of any conteHtplated work,.; shall he sHhj<•ct 
to entry only llll<ler thP JII'o\·isiom; of the lwJlu•stead laws in 
tmets of not lrss than forty no1· JllOl'P than mw htmdt·e<l and 
sixty aeres, awl :shall he subjPI'L to ilH• limitation:o;, charges, 
teJ·Jus, awl cowlition!< ltereiu prm·idt•d; l'mridl'd, 'l'hat the 
('Oill!IIllntation rn·oviNioBs of thP hotn<':<lead law,; shall not 
apply to entriPK made muh~t· litis ,\d. 

:-IE<:. -J-. 'l'hat upon the det<•J·mination hy tlw H<•t'J'dary of 
tl1<~ Intei·ior that any irrigation projPI'i. is rmu·tica!Jit•, hP 
ma,,· cans<~ to lie kt ('olltt·al'ls forth(~ <·ou,.;tJ·nctiou of the 
same, in Hll<~h pm·tions or »<'<'i ions as it may he pntetieahle 
to C<m,.;tJ·n..t mul eontpkt<~ as parts of thP whole project, 
pt•ovi<ling the Be<'PN:sary funds for NtH'h pm·ti<ms or ~edionfl 
arp available in the t·<·t'lalllat ion J'tnul, aud ti!Preupon he shall 
g-il'(~ puhlic notice of ihe laBd,.; inigahl<· un<ler :.:nrh projed, 
awl limit of area pet Plltry, whirh Jiwit shall represent the 
a<·J·p:tge whieh, in tlw opiuion of the HP<'l'Ptary, may hP rt'a
ROWthly required for the SllJlJlOI'I: of a family upon th<• lands 
in <JHPstion; also of the dwrgcH whidt shall lie nnule per 
uere upon thP Raid Pntrie,;, and npou lauds in ]JrivatP owner
ship which may lie inig·atP<l by the waiPl'H of thP ;;ai<l irri
gation IH'ojcd, and the nnmher of annual instalments, not 
exeee<ling ten, in whi<·h 1'4tl<'h dt:ti'I!;<'R shall be paid and the 
time when Sll(·h paym<'lliN shall <'olltlli<'JH'<'. 'l'he said} 
elt:u·gt•» shall he <letermill<'<l "·ith a 1·ie\\· of retllrlliHg to t.he 

.. 
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reclamation fund the estimatell co:,;t of construction of the 
project, all(] :-;hall !Je appol'timw<l Pquitahly; Procir.lcd, That 
in all coH,_t nidion work Pigltt ltout·s ,;hall comd itnte a day's 
work, an1l no }[ongoliau labor ,;hall he employPJ thereon. 

REc. 5. 'l'lta t the ent rymau upon lmul,; to be irrigated by 
:-;neh WlH·ks shall, iu :uldition to compliance with the l!Ome
:-;tead laws, rt>daim at least o11e-half of the total irrigable 
m·pa nf his Pnt ry for agricultural purpoS!'H, and before l'P

(·(•iving patPnt for tlw lmulR covered hy his entry sl1all pay 
to the Unn•rnment the charges apportioned against such 
tract, as provided in sec. 4. X n right to tlH' Ut'<' of water for 
lmHl in private ownet·:,;hip shall he ;;ol1l for a tract exceeding 
nne ltnndre<l an!l sixty aeres to any one laHdowner, and nn 
sueh sak shall he made to any l:nHlowner unless he be an 
actual hona fide resident on such land, nr occupant thereof 
tel<'iding in the neighborhood of said laml, and no such right 
shall pPrmanPntly attadt until all paymPnh; therdor are 
wall(·. The :mnnal inl:\talmeuts shall he paid to the receiver 
of 11w local land offi1·!' of tliP 1li~trict in wllieh tlw land is 
situated, aml a failun~ to make any two payments wlwn due 
shall reiHkt· the entry Ruh,ied to cancellation, with the for
fr•itnre of all J·ig-hts mHler this Ad, a~ well as of any moneys 
already paid t hpJ•eon. A II motH'.YR reeeived from the above 
som·ees shall lJ!' paid into tlw I'Pclamalion fund. Hegi!;terH 
and reeeivPrs shall he allowNl the mmal commisRions on all 
monPys paid for lan1ls entPred under this Act. 

SEG. G. 'l'hat the ~PI·rdary of the Interior is herPhy an
thol'ized and 1lirectPll to use the t·c>cl:unation fund for the 
oppration aiHl InaintPnmH'e of all resenoirs aiHl irrigation 
works l'Ollstrndl'd nruler the lll'OVi~ions of th iH Act; 1' ro
rid(;(l, That when the payments reqnire1l by this Act are 
made for tiH~ major pmtion of the lands irrigated from the 
wat!'l'S of an,v of the work:-; lwreiu provided for, then the 
managpnwnt and opt'ration of sueh iniga tion works shall 
pass to the owners of the laiHls irrigated thl'reby, to be 
maintai n<'d at their expense l!lllll'r such form of organiza-
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tion awl Hlllkr l'll!dt rules antl regulaliom; aH may be ac
tt•ptahk to tlu• Rt>t·t·etm·y of the Iutcriot·; l'mrirlcd, That the 
title to awl ill<~ BJ<IIlageBtt>nt aJHl orwmiio11 of the I'Pl'\en·oirs 
aml the wot·ks m'<'P>;Hary for their pt·oit>dion and opPration 
Rhall remain in the Gon~t·nBwnt uutil othenvise provided by 
( 

1

0Hg'l'e~s. 

HEc. 7. That where, iu cal'rying out the provh;ions of thil'! 
.\ci, it l~t•eouu· .. ueccs~mry to acquire auy rights or Jll'operty, 
the Se<:rt>tm·y of the Jutt•r·ior is het·eby anthoriz<·d to :wquir·e 
the S<lllte for the Uuited States hy pnr<'itaHe or by t·ond<·mna
tion mtdt>r judicial process, and to pay from the r·rrl<Imation 
fund the SUIIIH whiclt'may be nePdetl for that pm·pcH<', audit 
Rhall be tht> <lnty of the AttortH'J-Ot>ncral of. 11w Fnited 
Rtates H]JOH <'\·cry application of the Secrdary of the In-
1 erior uw]pr this Ad, to <·a 11>'<' pr·on•t>d ings to he COilllllt>need 
for <·onth•tnn:liion witltin thirty dayH ft•om the rereipt of the 
uppliration at the DepartmPnt of ,Jw;tice. 

SEC. 8. That uothi11g; in this Act Hhall he construed as af
fl·<·tiug or iniPtHl!'tl to alft>ct or to in auy way intt>rf<•re with 
the 1 a ws of a ll,Y state or teni tory rela t iug to tltc <:on t rol, a p
propriation, u~•·, or <lhdrilmtiou of watPr mwd in il'l'igation, 
OJ' ally ve.~tetl t·ig·ht acquiretl thereunder, awl the Seeretary 
of tlte Interior, in carryi11g out th<• JH'OYisions of this Act, 
>;hall proe<•etl in confol'lllity wit It ;,;udt Ia w~, and nothing 
h<·t·ein Klwll in any way affect any right of an,v stat<~ or of 
til<· Fe!l!'ral Uo\'Pl'lll!lCilt or of any Jawlown!'t', appt•opriator, 
PI' HR<'l' of watet· in, to, or from any intPr>~tatP >;tl'<'<llll or the 
\\·atPt'S thereof; Provided, 'l'hat the l'ight to the ut~e of watpr 
at<)Uit·ed undt>r the provisions of this Ad Hlntll he aplmt·
t<'nnnt to the land irrig:lit·tl, and hendi<-ial u~e slwll he the 
h:t><iH, the utemmr·p, ami the limit of tltP t·ight. 

SE!'. H. 'J'hat it is het·ehy <leclat·<'d to he tlte duty of the 
Sel'l'<'i:n·y of tltc IniPrior in eanying out the proriHionR of 
this Art, :<o far as lh<' ~'<<IIIH' may lw pr·aeti(~ahl<' awl subject 
to IIi!' PXiHit>llt'<' of i'<':IHihle inigation Jll'OjPrts, to expt>nd the 
major portion of tl1P futHlH arh-d11g from the sale of public 

' 
1. 
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lands within each ~tate and tPI'I'itory hl'rPinhPfore named 
for the lwndlt of arid aiHl ~emiari<l l:tn(h; within the limits 
of such state or territory; l'nwidcrl, '!'hat the Secretary may 
temporarily use such portion of ~aid funds for the benefit of 
m·id or semiarid lands in any particular :,;tate or territory 
hereinbefore namc!l.as he may deem a<lvi"ahle, uut when so 
used the Pxcess shall be restore<l to 1 he fund as Huon as prac
ticaule, to the end that ultimately, and in any event, within 
each ten-year perio<l aftpr the pa~Rag-e of this Ad, the ex
penditures for the benefit of the l':ti<l Rta1P" and tenitories 
Rhall be equalized accor<liug to the proJ•ort ions and subject 
to the COIHlitionR as to practicability awl feasibility afore
l'aid. 

SEC. 10. 'l'hat the Secretary of the Interior is hereby au
thorizP<l to perform any and all ads aml to make Rueh rules 
and regulations a;; may be JwreH><ai'Y and proper for the pnr
po~>e of canying the proviRiom; of this Act into full force 
and effed. 

Approved, June 17, 1902. 
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OPINION OF .\'I'TOHXEY UEXBI:c\L. 

Lt:\('OL:\ .. /1!11(' H. 1!102. 

Adna ])ofJIWII, N~IJ .. 8tat1· /;'llyilll'('/' awl ,'i('(·rdai',IJ of State 
Hoard of lrriyatio11, /;iiJI·ofn. Nc/1.: 

DEAlt Hm-I hm·e lhe lwnoJ· to a('kuowl(•(lge your com
munication as follows: 

"Unde1· ~e1•. 20, m·t. 2, chap. H:lu, ('on1piiPd Ht:Jtut~·~, the 
question of allowance of wat•·t· in PX•:e~~ of mH·-~eventiPth 
of a cubit font per ~('('OIH! Jli'L' <H'l'l' to provide for to~~ hy 
entporation and Re<•page has lH'('Il a puzzling ow•. In th<• 
C;tse of the Mimge (':lllal taking wat•·J· from the Xioln·ara 
river, lhPre is not llllwh lnti<•I' IIN<'d for N<'l'<'ral miles helow 
the head of the ~:anal, and the lo~s in this di~taiJ<·e is enor
mous. 'l'he,r elaim that to lll<'a;;un· tlH• watPr to thPIII at th<• 
hP:Hl of the l'<lmtl 011 tl1e baNi>< of Olli'-N<'I'<•nt iet It of a •:ullic 
foot fm· <•adt ar:r·e actually inig•JtPd 1Wnld pra('t.i•·ally l'llin 
their eanal. Ou tlJP otlJPI' lnllld, IIi<' llay HpringH !Jit<·h 
heading on the oppuHite Hid<~ of IIi•· I'il-1'1' at a point a :-;lwrt 
<li:stanee !JPluw, irrigaiP>' huul n<'<ll'<•J· 1 h•• IJ<•ad of itN ditch, 
and they elaim that tlw,r coni<! II~<' IIH> wal<'l' henetkially. 
They claim tlmt, although their appropriation is HllhNI'<Jll<'llt 
to thP ~lirage Canal, they ar<' Pill itiP•I to all till' mlt<•r in 
excess of oH<'-ReYP!ltieth of a <·ulJie foot JIPl' ~•·•·mHl for par·h 
H<'l'e of lan<l adually irl'igatPd by thP :\li1·ag•~ Ca11al. e 

"1')tp matter l'PSOJn•:s iJ~p]f in(o tlJ<• (jlll'~iion of whdhPI' 

we may allow an appl'O])]'ia!ol' to din•rt a large aJnonHt of 
water into hiR canal whi<:l1 is wasiPd i11 (J'<llll'lllis~ion, aiHl 

is not. benefieially llH'<l, where thP formation i~ ~~~··li that it 
seems to he impossihh· to JII'<'I'I'Ilt 1 hi,; los!'\ wit liout gn•at 
expensP. 01·, shall we limit. tliP mn•mnt adHiiitP<l at the 

hca(l of the ea11ol to onP-Rl'YentidlJ of a cnhk foot per :>Peo11d 

for ead1 acre actually irrigatP<l'? 

I 
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"I submit herewith memnn·ement,; of the water flowing in 
the l\Iirage Canal awl giving the t]Hantity at var·ious points 
antl the dista11et> from the hl'atlgate. No water is drawn 
from the canal for sul'faee inig·at ion above the point twelve 
and one-half milt•s liPlow the ht•atlgate, and in this distance 
the amou11 t of water is redueetl ft·om 1 :u~ en hie fpd per sec
ond to JA cul1it· f'ppj JWr HPeontl at tlu~ point where the tin.;t 
water is tlivet·ted. 

"Following are (])(• Ill I'll H Ul'(•nt I'll ( H of .\I iragP Jlitt·lt, ,June 
3 
' 

l!l02: 

"At hPatlgate . . . . . . . . . . . . . . . . . l:u;.:t ('11. ft . Jll'l' HCl'Oilt J. 

" 1 milt• lie I o \\' hea<lgate 11.~~ " " 
,, 

" 
" 3 " " " 11.:\'i " " " " 
" 4.(j " 

,, 
" !l. j'(i " " " 

" 6.20 " " " 7.H " • i " " 
" 9 " " " IUS " 

,, 
" 

" 12.5 " " " 4.:w ,, ·' " 
In absence of a statute which pro\·itlt•H for the tlispoRition 

of water for the purposPs of irrigation, a prior appropriator 
has the right to divt'l't from the natural strPam a Ruffident 
quantity of walt•r to supply hiR nePth; at the plm·e where it il-l 
u;.;ed. In countries whPJ'<' irrigation iH nt•t'I'Rsm·y it is unlaw
ful to waste watpJ· whit'lt can he utilizPtl, nml the paramount 
intercstR of the puhlie prevent a prior appropriator fron~ di
verting more wa t PI' t ha 11 is essential for hPn!'tieia l uses or 
for domeRtic put·po><Ps. 'l'he tlitehes, 1hl11H'K, tlllll other meanR 
of carrying; wat••r to plntTK of diHtrihntion o11 the lands must 
he constrnded No as to prC'vent Hliiii'CC'HSHl'.Y waste or loss. 
'J'hese rules han~ hPen enforcC'd by the conrtR of California 
and othet• :-;tate>; for many years. In B url'O\YH YS. Fox, ns 
Cal., G7, the court said: 

"Plaintiff'H have the right to tlivert from the stream a 
quantity of water snfliciellt to ~·iehl at. tlw place of u:-;e tlw 
quantity rPqnil'l'd after the loss by ahRorption and eYapora
tion of so mneh thereof as is m•(•essarily so lost in a diteh 
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and flume well constl'ncted and kept in good condition. 
Ditches and flumes are the usual and ol'd inary means of 
divel'ting- water in this state, and parties who have made 
their appropl"iations h_y snelt means can not ue compelled to 
substitute iron pipes, though they ma_y he compelled to keep 
their tlumt>s and ditches in good repair so as to prevent any 
unnecessary waste." 

ln Natoma ~Water and Mining Co. vs. Hancock, 101 Cal., 
:11, this language is used : 

"While the right of the pt·ior approvriator is carefully 
protected, he is compelle<l to exerciKe it with due regard to 
the rights of others and the paramount interests of the pub
lic. The quantity of hiR lawful approvriation can not be 
diminished, but he must return the surplus to the stream 
without unrwcPsRary waste, and he must use reasonable dili
gence and reasonably effident appliances in making his di
vei·sion in order that the surplus may not be rendered un
available to tho"" who are entitle<l to it." 

The following cas<>s sustain the Kanw principles: Barnes 
vs. ~abron, 10 Nev., 233; Low VK. H('haii(•J', 24 Ore., 245. 

'l'he rules staterl are by statnte made th!' law of this state 
(Compiled Htatutes, eh. 93a, art. 2), hut the amount of 
water which a prior appt•opriator may din~rt from the nat
ural stream is limit<>d to one euhic foot per H<'eond for eaeh 
sevent.r aerps of land. 'l'he effect of th<> latter proviHion, 
within the limitation stated, is to make the appropriator re
sponsible for all waste in his own <litcii. 'l'his rule seems to 
he proper in this state owing to the absorbing character of 
the soil through which ditdtes must twct>ssarily pass. Sec. 
20, art. 2, chap. !l8a, Compile<l Rtatui<•s, limits an appro
priator to a uenefieial nse, and provi<IPs: 

"No allotment for irrigation i-ihall Pxeee<l one cubic foot 
per second for each 70 acr<'R of lmHI for which sairl appro
priation shall he ma<IP." 

Und<'I' sec. 11. of tl1l~ arti<:le cited the unrler seeret:u·y aet
inrr for the Rtatc Board of Inigation has authority to dis· 

0 
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tribute water to the appropriators. 'l'he statute makes pro· 
vision for only one place of distribution to the appropriators, 
namely, at the lH'a<lgate. 'l'hc statutory provision is, in part, 
as follows: 

"'l'he appropriators of any of the publie watprs of the 
state shall maintain to the Ratisfaction of the under secre· 
tary of the divh;ion in which such appropriation is made a 
substantial headgate at the point where the water is di· 
verted, which shall be of sueh construction that it can lw 
kept locked aJHl closed hy the umlet· assistant, and such ap· 
propriator "hall construct, and maintain, when required by 
the under speretary, a flume or measuring device as near 
the head of such ditch as is practiea!Jie, for the purpose of 
assisting thP under assistant in de1Prmining thP amount of 
water that may he rlin•rtPd into said ditch froH! the stream." 
(Compiled RtatutPs, ch. !13a, art. 2, set. 37.) 

I am tlH•t·don• of th<' opinion that, under the statutes of 
this state, no appropriator of water for irrigation is entitled 
to more than "one cubic foot per second for each 70 acres of 
land," where other appropriators are demanding water, and 
that measnrPments for purposes of distribution to appro
priators must be made at the hcadl!:ate. 

Y (•r,v respectfully, 
I•'. N. PROUT, 

Attorney General. 
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RECOM:\IENDA'L'IOXS. 

'!'he Xe!Jraska lnigatiou La\\· paHH!~d in 18\l::i is very com
plete and Iws provt•u quite sati;.;fae.tory. 

Uuder it about one thom;:uul !'!aim:; for water rightH 
acquired prior to April, lHH:i, haw liPPn before the Board • 
for adjwl i1·a tiou, and G!J4 appl iea tion:,; han~ lJeeu made under 
the law of 189;). In uearly all lhPHe eaHl'S the dedsiou of 
the Board has bet>n taken m; 1inal, and I here have hPeu ve1·y 
few appt>ah; to thP eonrt;;;. 

'!'his is a very sarisfadory !'OJHlition when we consider the 
confusion wllielt existP!l in irrig-ation matlprs before the pm;
sagc of the present law aud the org-anization of the Stnle 
Board of Irrigation. 

There m·e a few minor Hlltl'llllments to the law which I 
believe should be made. 

DISTHIU'l' IURWA'l'IO.'I LAWS. 

'l'he Dif.drict Irrig-ation Law relating to the bomh; of irri
gation di;.;ti·iets provi1les that "upon pre;;1~utation of the cou
pom; and llOnds dne at thr oflice of the State 'l'reasurer, at 
Lineoln, Xeh., it shall he the duty of the treasurer of the 
county in which the district was orig-inally org-anized to pay 
the same f1·om said bond funds, and all PXpPn~Ps of remit
tanee and postage shall he a proper charg-e ag-ainst ~aid dis
trict and shall he allowPd said eounly trPaRUT'PT' in his ;.;ettle
ment; and it is hereby made the rluty of the State Treasurer 
to accept sueh remittances all!l pay the same to the parties 
entitled tltPr!'to, on said coupons all!l hontht" · 

'fhis SPPiltS to be an umweessary complieatiou, and the 
State Treasurer has refused to accept such remittances and 
make the payments. 

'!'his Jaw should he amended so as to authori11e the county 
treasurer of the eouuty in whidt the district was originally 

t 
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oJ·.c:·n~.~<l to pay these coupons and bonds. 'L'h1~ law slwnlu 
11 l~o 1-t: umended so as to require the bonds issued by an irri
g;;,','cn district to he I·egi:stered iu the office of the .'uulilor of 
tlie ~~Hate, the c;mne as other !Jon us. 
--i:"e!~-re any proposition to issue bonds is snlnnittPd to a 
vot" '.\1 estindtles of the cost of the proposed work and the 
desnipti. m of the lands included in the district should be 
>~uhmiidl'd to the Htatl• Board of Irl'igation so that an exami
natil'JA coul<l liP llllHIP to asc<•rtain whether there is UllH]l-

1 f . 
prop/ alc<l watPr available for the irrigation of the lands in 
the diftri<;'t, whethrr all the lands included in the district 
;tf() -~U:Sceptibil'!--t0 irrigation from the proposed canPJ, and 
.-•.,·hether t1ie estimates of cost are reasonably ac~:ural~'- Such 
au e"X!finination would smneti;nes preVent expensive mis-
iaku,-.' ' 

'file. secretary of eaeh -irrigation district .3hould be req •Jired 
to report to the office of the State Boaru of Irrigation a list 
of tl~e,91licers r;f -tlie distriet, the u:.wunt of bond~ issued, 
nnd sucl~ other facts as will enable the office to have a com
plete record of the condition of the distrtct-s. 

m'~'ICIAL SEAL. 

The Secretary should he authorized to provide the office 
with an official seal, and the seal should be attached to all 
pa]JeJ'B of an official nature, and it would be a great conveni
PJH:e if the secretaries and under secretaries were given power 
to administer oaths. 

I woulll re<·omllH'lHl that the appropriat\on for field help 
l!e increased so that accurate surveys could be made of all 
the canals constructed, showing- the amount of land actually 
irrigated from each. ThiR would rnable the Secretary to 
rldermine more closely when a stream is fully appropriated. 
:\[any of the canals have been granted an amount of water 
for the purpose of inigating a large territory where only a 
small portion of the canal has been built and the amount of 
water actually required is correspondingly less. 


